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REASONS FOR DECISION:

1. Background

Between 2003 and 2004, VON Canada declared five partial wind ups of the Plan (the
“Partial Wind Ups”) in respect of the following four (separately incorporated) VON
Canada branches that became insolvent or bankrupt: the Waterloo-Wellington-Dufferin
Branch, the Sudbury Branch, the Eastern Lake Ontario Branch, and the Niagara Branch
(collectively, the “Insolvent Branches™).

Broadly stated, the overarching issue before us in this case, is which entities participating
in the Plan are an “employer” for purposes of the Plan and the PBA, and as such required
to make contributions to fund the Plan, including any funding deficits in relation to the
Partial Wind Ups.

2. Nature of the Application:

The Superintendent of Financial Services (“Superintendent”) issued a Notice of
Proposal dated February 8, 2008, in respect of the Plan (“Notice of Proposal™)
which proposed to:

a) Order, pursuant to Sections 75 and 87 of the PBA, that VON Canada pay
the sum of:



b)

) the total of all payments that under the PBA, Regulations, and the
Plan are due or that have accrued and have not been paid into the
pension fund for the Plan (“Fund”); and

i) the amount by which:

1. the value of the pension benefits accrued and vested under
the Plan, and
2. the value of benefits accrued resulting from the application

of section 39(3) and section 74 of the PBA,
exceed the value of the assets of the Fund,
with respect to the Partial Wind Ups; and

Refuse, pursuant to s. 70(5) of the PBA, to approve certain wind up
reports filed in respect of the Partial Wind Ups (the “Partial Wind Up
Reports™); and

Order, pursuant to s. 88 of the PBA that VON Canada prepare and file
new partial wind up reports and update the initial filed Partial Wind Up
Reports to address the issues set out in the Notice of Proposal and to
reflect VON Canada’s requirement to make additional contributions under
the PBA to pay the wind up deficits in relation to the Partial Wind Ups.

Current and former employees of the Six Separate Branches are members and/or
former members of the Plan. OPSEU and ONA are certified bargaining agents
for certain members and former members of the Plan. Each of the Six Separate
Branches, OPSEU and ONA sought and were granted full party status with
respect to the Application prior to this hearing.

The Notice of Proposal does not directly address funding obligations with respect
to deficits in the Plan associated with current and former employees of the Six
Separate Branches.

VON Canada, the Applicant, seeks from the Tribunal an Order:

a)

b)

Declaring that VON Canada is not responsible for funding any deficits
accrued in respect of the current or former employees of the Insolvent
Branches or any potential solvency deficits in respect of the current or
former employees of the Six Separate Branches;

Directing the Superintendent to approve the filed Partial Wind Up Reports
relating to the Insolvent Branches; and

Directing the Superintendent to declare the Pension Benefits Guarantee
Fund (“PBGF”) to be applicable on the Partial Wind Ups.



Issues:

The parties identified and agreed on the following issues to be addressed by the
Tribunal for purposes of this hearing and as expressed in the Notice of Hearing
dated January 12, 2009 (“Issue(s)”):

a) Is VON Canada responsible under section 75 of the PBA for any payments
into the Plan with respect to the Insolvent Branches?
b) If the answer to (a) is yes, is VON Canada responsible for any special

payments to the Plan for any solvency deficiencies related to employees
and former employees of the Six Separate Branches, as of the date each
Separate Branch ceased to participate in the Plan?

C) Given the answer to issues (a) and (b), what, if any, Order should the
Superintendent be directed to make with respect to any deficits relating to
the Insolvent Branches?

For the reasons that follow, the Tribunal concludes that (i) VON Canada is not the
employer of Plan members employed at the Insolvent Branches and thus is not
responsible under section 75 of the PBA for any payments into the Plan with
respect to the Insolvent Branches and/or their employees under the first Issue (a);
and (i) the Tribunal does not have any jurisdiction to make an order in respect of
solvency deficiencies relating to employees and former employees of the Six
Separate Branches under the second Issue.

Jurisdictional Issues:

We will deal with the second Issue (b) first as it raises the matter of jurisdiction of
this Tribunal.

At a pre-hearing conference in this matter, all parties agreed that the Tribunal had
jurisdiction to deal with the Issues described above. However, the Tribunal asked
each of the parties at the hearing to make oral submissions as to the jurisdiction of
the Tribunal to deal with the second Issue (b) in respect of any special payments
owing to the Plan for any solvency deficiencies related to the current employees
and former employees of the Six Separate Branches, in view of the fact that this
issue was not addressed in the Notice of Proposal although it was included in the
Notice of Hearing.

Having carefully considered the submissions made by the parties, the Tribunal has
concluded that it does not have the jurisdiction to decide the second Issue (b) as
outlined above.

Our conclusion is primarily based on the fact that this Issue was not part of the
Superintendent’s original Notice of Proposal; the Six Separate Branches had not
originally received the Notice of Proposal of the Superintendent’s proposed order;
and most importantly the Six Separate Branches had not been the subject of any
order or proposed order by the Superintendent. The Notice of Proposal dealt with
Partial Wind Up Reports that were filed only in respect of the Insolvent Branches.
The arguments put forward by the Six Separate Branches focused on attaching



liability to VON Canada, not the Insolvent Branches, for any special payments
related to the Partial Wind Up deficits and not on its own potential liability for
any deficits on wind up in relation to any of its employees. In fact, to our
knowledge, there are no declared partial wind ups in respect of the Six Separate
Branches.

Section 89 (9) of the Act empowers the Tribunal to direct the Superintendent to
carry out or refrain from carrying out the proposed orders, and permits the
Tribunal to “take such action as the Tribunal considers the Superintendent ought
to take in accordance with this Act and the regulations, and for such purposes, the
Tribunal may substitute its opinion for that of the Superintendent.”

Counsel for VON Canada referred the Tribunal to two cases: (i) CBS Canada Co.
v. Ontario (Superintendent of Financial Services), a decision of this Tribunal on
March 4, 2002 (the “CBS case”) and (ii) a decision of the former Pension
Commission of Ontario in a matter between Stelco Inc. v. Superintendent of
Pensions, et al. dated March 18, 1993 (the “Stelco case”).

In the CBS case, the application of subsection 89 (9) of the Act was considered,
and the Tribunal stated that:

“ We are of the opinion that any direction by the Tribunal to the
Superintendent to take particular action, in accordance with the Act or
regulations, must be closely related to the subject matter of, or the
circumstances underlying, the proposal that the Tribunal has directed the
Superintendent to carry out or to refrain from carrying out.”

Applying this reasoning, the Applicant argued that the Tribunal could find that the
second Issue (b) is properly within its jurisdiction on the basis that the underlying
subject matter (namely whether VON Canada or each of its former Branches is
responsible for paying amounts to the Plan for funding deficits) is “closely
related” to the subject matter of the Notice of Proposal, and in fact that the issues
are inextricably linked.

However the implications of a decision to accept jurisdiction go beyond the
Superintendent’s proposed order in the Notice of Proposal which does not address
any partial wind ups attributable to the Six Separate Branches, or any obligations
on the Six Separate Branches or VON Canada to make special payments in
respect of the participation in the Plan by the Six Separate Branches and its
employees.

While we accept that Section 89(9) of the Act confers jurisdiction on the Tribunal
to make orders which go beyond simply directing the Superintendent to carry out
(or refrain from carrying out) the orders proposed, that jurisdiction is not
unlimited, and in our view must be exercised cautiously.

As noted in the CBS case, any orders made by the Tribunal under Section 89(9) of
the Act must be “closely related” to the subject matter of or the circumstances
underlying the Superintendent’s proposed order.

! (2002) 34 C.C.P.B. 199 (Financial Services Tribunal), at paragraph 11.



While the issues and subject matter addressed in the Notice of Proposal taken in
their broadest sense (which entity is the employer of Plan members and as such is
responsible for funding deficits in the Plan) are related to the issues and the
subject matter applicable to the Six Separate Branches and their funding
obligations in relation to the Plan, in our view the issues and subject matter in the
Notice of Proposal (employer funding liabilities in relation to the Insolvent
Branches and the Partial Wind Ups) are too far removed from the issues and
subject matter in relation to the Six Separate Branches to warrant our taking
jurisdiction over the second Issue (b) above. In support of our ruling we note the
following:

e The Insolvent Branches and the Six Separate Branches are separate legal
entities.

e The timing and circumstances of the withdrawal of the Six Separate
Branches from the Plan are very different than the circumstances resulting
in the termination of participation by the Insolvent Branches in the Plan.

e The question of which entity is the employer of Plan members is, at least
in part, a question of fact which could potentially be different for each
employer.

e The employer funding obligations under the PBA and the Regulations are
different for ongoing plans (where the obligation is to fund going concern
deficits and solvency deficiencies) from those applicable on plan wind up
(where the obligation is to fund the Ontario wind up liabilities).

e The Six Separate Branches are not the subject of the proposed orders in
the Notice of Proposal, which were confined to the Partial Wind Ups and
the Partial Wind Up Reports. In fact, as noted above, we have no
evidence that the Superintendent has made or proposed partial wind up
orders in respect of the Six Separate Branches.

We are persuaded that, as in the Stelco case, the proper course would be for the
Superintendent to conduct a preliminary inquiry to determine whether or not an
order is appropriate in respect of the Six Separate Branches and its employees, as
a pre-condition for holding a hearing under the PBA in respect of the funding
obligations of the Six Separate Branches. To adopt the words of the former
Pension Commission of Ontario in the Stelco case:

“This statutory scheme clearly contemplates that the Superintendent will
inquire into a possible wind up before the Commission holds a hearing
into the matter. Indeed, if the Superintendent declines to make an order,
there will be no hearing. In short, the Superintendent must inquire into the
matter before it comes before the Commission.”?

2 Stelco Inc. and The Superintendent of Pensions and A Group of Persons Represented by Koskie & Minsky (“Gold Group™) and A
Group of Persons Represented by Stockwood, Spies, Ashby & Craigen (“Craigen Group™) and Mr. Neil K. Veinot — a Decision
Relation to Neil K. Veinot (March 18, 1993), paragraph 9.



In this case, the Superintendent had not proposed to make or to refuse to make an
order in respect of the Six Separate Branches that could be the subject of an
application for a hearing. Although the Six Separate Branches received notice of
this hearing and have an interest in the outcome of this hearing (evidenced in part
by their decision to participate as parties in this hearing), we have little indication
as to whether the Superintendent has had an opportunity to fully consider these
issues and put before the Tribunal all facts necessary for the Tribunal to make a
decision in respect of the Six Separate Branches.

We also note that Section 89(9) of the Act only permits the Tribunal to direct the
Superintendent to take (or refrain from taking) particular actions, not other parties
to the proceeding. What would the Tribunal direct the Superintendent to do in
this case? The parties did not in their submissions provide us with any legal
authority to support our ability to direct the Superintendent to make any orders or
proposed orders against the Six Separate Branches other than by way of a notice
of proposal to make an order under the Act. We would be reluctant to direct the
Superintendent to take particular actions, such as making a further order under the
Act, when the Superintendent has not yet had a chance to consider making such a
proposed order in the first instance.

Further, any subsequent proposed order of the Superintendent in relation to the
Six Separate Branches, even if directed by the Tribunal, would have to be
included in a notice of proposal to the interested parties in accordance with
Section 89 of the PBA, which would give the interested parties the right to a
(further) hearing before the Tribunal in respect of that proposed order.
Consequently, we would have the same result: another potential hearing before
the Tribunal.

We note that all parties recognize that the second Issue (b) in this case is linked to
any finding we may make on the first Issue (a) and in fact could ultimately be
determined by such findings in a separate proceeding. It is however incidental to
the determination of the order that we may make under this Application.

We also note that the Superintendent’s counsel reluctantly agreed to support the
Six Separate Branches in its arguments against jurisdiction by the Tribunal, noting
that the Superintendent recognizes that the question as to any liability of the Six
Separate Branches for funding deficits, on wind up or otherwise, may come back
to the Superintendent and this Tribunal under a future order and application for
hearing. If so, this would have the unfortunate consequence of resulting in
additional cost to the parties even though the Six Separate Branches by receipt of
Notice of the Proceedings, clearly understood the issue to be before the Tribunal,
but we find that potential outcome a necessary result of our decision.

The Facts:

The Applicant, the Superintendent and the other Respondents appeared before the
Tribunal and each filed written submissions, together with an Agreed Statement



of Facts and an Agreed Book of Documents. In addition, the parties introduced at
the hearing additional documents and witnesses. The Tribunal has fully reviewed
the documents before us, as well as the witness’ evidence, the salient portions of

which are summarized below.

Based on the evidence before us, the Tribunal finds the following as fact:

a)

b)

The Applicant, VON Canada was founded in 1897. It was continued
under the Canada Corporation Act - Part Il by letters patent dated
December 31, 1974. VON Canada is a national health care organization
that delivers community health care to thousands of communities across
Canada. It is a not-for-profit corporation and a registered charity having
charitable number 12948 2496 RR0001. VON Canada now has
approximately 13,000 staff and volunteers.

The “Six Separate Branches” consist of Aberdeen Health & Community
Services, Acclaim Health, NOVA Montréal, NOVA West Island, Health
and Home Care Society of British Columbia and Community & Primary
Health Care — Lanark, Leeds & Grenville, jointly acting as Respondents in
this matter. At all times, each of the Six Separate Branches has been a
separately incorporated not-for-profit corporation. The Six Separate
Branches are also registered charities and deliver services similar to those
provided by VON Canada. The dates on which the Six Separate Branches
were actually incorporated are as follows:

Current Name

Former Name

Date of Incorporation

Aberdeen Health &
Community Services

Victorian Order of Nurses,
Brant-Norfolk-Haldimand
Branch

April 29, 1957

Acclaim Health

Victorian Order of Nurses
Halton Branch

January 1, 1973
(amalgamation)

NOVA Montréal VON Montréal April 22, 1955
NOVA West Island VON West Island June 20, 1956
Health and Home Care Society | Victorian Order of Nurses | April 1, 1971

of British Columbia

(VON) British Columbia

(amalgamation)

Community & Primary Health
Care — Lanark, Leeds &
Grenville

The Victorian Order of
Nurses Lanark, Leeds &
Grenville Branch

January 19, 1954

OPSEU is the certified bargaining agent for:
i) up to 124 OPSEU members and former members included in the
partial wind up of the Plan effective March 4, 2003 arising out of
the bankruptcy and closure of the Waterloo-Wellington-Dufferin

Branch; and




d)

9)

h)

i) up to 48 OPSEU members whose employment was terminated as a
result of the discontinuation of a significant portion of the business
at the Niagara Branch included in the partial wind up of the Plan
effective September 30, 2004.

OPSEU also represents a minority of members and former members in the
remainder of the Plan. The precise number and identities of OPSEU
members at the above-noted Branches who were also Plan members and
included in the partial wind ups is solely within the knowledge of VON
Canada as the Plan administrator.

ONA advised, by way of letter dated February 6, 2009, that it was their
intention to seek party status at this hearing. Full party status was granted
prior to this hearing.

The Plan was created effective January 1, 1958 as the continuation of two
prior plans established October 1, 1945 and November 1, 1949. The Plan
has been amended and restated on a number of occasions. The most recent
restatement was effective June, 2002. The Plan is registered with the
Financial Services Commission (“FSCO”) under registration number
0315937. Itis also registered with the Canada Revenue Agency (“CRA”)
under registration number 0315937.

The Plan is a contributory defined benefit pension plan. Membership in
the Plan is available, after a stipulated term of service, to employees of
VON Canada, including employees of provincial or local branches
(collectively the “Branches” or individually a “Branch”) authorized to
carry on the objects of VON Canada. It was not until 1993 that the Plan
was amended by VON Canada (retroactive to January 1, 1992) to refer
explicitly to the Branches.

On September 24 and 25, 1993, VON Canada’s Board of Directors (the
“BOD”) voted to implement amendments to the Plan which included an
amendment to require the Branches, along with VON Canada, to remit
contributions to the Plan required to amortize any unfunded liability or
solvency deficiency that might arise from time to time. The amendments
approved by the BOD on September 24 and 25, 1993 were subsequently
made effective January 1, 1992

The Plan was restated effective January 1, 1992 and provides:

s.1  “employee” means a person employed by VON. In this Plan, an
employee who reports for work at or is paid from a location of the VON
situated in a given Province of Canada is said to be an employee in that
Province;...



s. 1 - “VON” means the Victorian Order of Nurses for Canada, as
incorporated under the Canada Corporations Act — Part Il. For purposes of
this Plan, VON shall also include provincial and local branches authorized
to carry on the objects of the VON.

S. 5.3 - VON CONTRIBUTIONS

Subject to the requirements of the Pension Benefits Act and of the
Income Tax Act, the VON, along with participating provincial and
local branches authorized to carry on the objects of the VON, shall
remit to the Plan amounts equal to contributions remitted by
members in accordance with clauses 5.1(a), (b), (c) and (d). In
addition the VON, along with participating provincial and local
branches authorized to carry on the objects of the VON, shall remit
contributions which in the opinion of the Actuary are required to
amortize any unfunded liability or solvency deficiency, determined
in accordance with the provisions of the Pension Benefits Act, that
may arise from time to time.”

Sections 1 and 18.1, read together, define VON Canada as the
Administrator of the Plan.

Section 16.5, VON LIABILITY, states:

“Subject to the provisions of the Pension Benefits Act, the VON
shall be under no contractual liability for any contributions to the
Fund in excess of those required under the provision of the
Pension Benefits Act, and in making such contributions to the
Fund, it may rely upon the estimates made and obtained by the
Administrator from the Actuary. The VON, the investment advisor
or the Actuary shall not be liable in any manner if the Fund shall
be insufficient to provide for the payment of all benefits subject to
the provisions of the Pension Benefits Act. Such benefits shall be
payable only from the Fund and only to the extent that the Fund
shall suffice, provided that at the discretion of the Administrator,
pension benefits may be provided by the purchase of an annuity, or
annuities from an insurer, subject to the rights of a spouse upon the
death of a member and the member’s portability rights specified in
section 10.3 upon termination of employment.”

There was no evidence put to, or argument made before, the Tribunal that
the January 1, 1992 Plan terms were invalid or made unlawfully.

10



)

i) On January 9, 1999, the BOD voted to implement further amendments to

the Plan which included an amendment to specify a formula to calculate
the contributions required to amortize any unfunded liability or solvency
deficiency that might arise based on the ratio of their annual current
service contributions to the total annual current services contributions of
VON Canada and the Branches. The amendments approved by the BOD
on January 9, 1999 were subsequently made effective January 1, 1998.

Section 5.3 was restated as follows:
“5.3 VON CONTRIBUTIONS

Subject to the requirements of the Pension Benefits Act and of the
Income Tax Act, the VON, along with participating provincial and
local branches authorized to carry on the objects of the VON, shall
remit to the Plan amounts equal to contributions remitted by
members in accordance with clauses 5.1(a), (b), (c) and (d). In
addition the VON, along with participating provincial and local
branches authorized to carry on the objects of the VON, shall remit
contributions which in the opinion of the Actuary are required to
amortize any unfunded liability or solvency deficiency, determined
in accordance with the provisions of the Pension Benefits Act, that
may arise from time to time. VON, along with each participating
provincial and local branches shall pay a proportionate share of
such payment contributions based on the ratio of their annual
current service contributions to the total annual current service
contributions of VON and the participating provincial and local
branches.”

As with the January 1, 1999 amendments, no evidence was put before the
Tribunal to suggest that these amendments were unlawful.

In 2000, VON Canada commenced an initiative initially entitled “Strategy
2000” and subsequently entitled “One VON” to bring the activities of the
various Branches within a single organization. We accept the
uncontradicted evidence of Mr. Richard McConnell, the current Vice
President, People and Organization for VON Canada and a witness for the
Applicant, that prior to the initiative, VON Canada was an umbrella
organization of about thirty people servicing the local Branches. He
indicated that the rationale for the “One VON” initiative was to allow
VON Canada to assert stronger national discipline over the Branches and
to make the VON organization more competitive on a national scale, in
the face of new competition and declining market share.

11



K)

p)

Mr. McConnell’s evidence was also that VON Canada never paid salaries
to employees of the Branches, and could not have any direct contract with
any Branch employees without the direct permission of the Branch
Executive Director, such as for the purpose of focus group surveys.

The uncontradicted evidence of Ms. Ruth Kitson, the current Executive
Director of the Community and Primary Health Care — Lanark, Leeds and
Greville, a witness for the Six Separate Branches, was that the One VON
initiative was initially voluntary in early 2000. By 2005 it had come to
mean that One VON was intended to ensure that monies were used to the
best advantage, to best serve the community and to assist VON Canada in
retaining its home health care business. Consequently, VON Canada
advised the Branches that participation in the initiative was mandatory,
and that Branches failing to indicate their intention to participate by the
deadline of September 2006 would be required to disassociate themselves
from VON Canada.

As part of “One VON”, most but not all Branches transferred their
employees, operations and sufficient assets to cover their liabilities to
VON Canada on or before October 15th, 2006. The Branches that agreed
to join in the “One VON” initiative and that transferred their employees
and operations to VON Canada, agreed to guarantee a portion of the Plan
deficit corresponding with accrued pension liabilities. The Six Separate
Branches and the Carefor Health & Community Services Branch
(“Carefor”) did not agree to participate in the One VON initiative or to
any transfer of employees, operations and assets to VON Canada.

Prior to October 16, 2006, there were a number of separately-incorporated
Branches, including the Six Separate Branches, whose employees were
accruing service under the Plan. No employees of the Six Separate
Branches have accrued service under the Plan since October 16, 2006. The
former employees of the Insolvent Branches who were members of the
Plan (the “Affected Employees”) have also ceased to accrue service under
the Plan because the Insolvent Branches have ceased to carry on business.
All remaining active Plan members, with the exception of Carefor
employees, are now employed by VON Canada and continue to accrue
service under the Plan in that capacity.

VVON Canada was at all times the sole administrator of the Plan. The Plan
has never been administered as a multi-employer pension plan (“MEPP”)
within the meaning of the PBA. None of the parties takes the position that
the Plan is a MEPP. In accordance with the PBA and the Regulations all
required premiums have at all times been paid to the PBGF.

The Plan has, at times, had close to 4,000 active members, including
employees of more than 70 separately-incorporated Branches. The current

12



a)

y

active employees of the Plan are represented by 78 Locals of 18 different
unions, which are listed in VON Canada’s Request for Hearing, and
include the respondents OPSEU and the ONA. All of the unions received
notice of these proceedings.

The Fund assets are held pursuant to a trust agreement made as of April 1,
1990, between VON Canada and the Royal Trust Corporation of Canada.
The Fund trustee is currently RBC Dexia Investor Services, which is a
joint venture between Royal Trust Corporation of Canada and Dexia that
was formed in 2006.

Prior to January 1, 2003, all of the filed actuarial valuations for the Plan
had demonstrated that the Plan was either fully funded or had a surplus,
both on a going concern and on a solvency basis.

The initial actuarial valuation prepared for the Plan as at January 1, 2003
disclosed that the Plan was fully funded on a going concern basis and on a
solvency basis, but had a wind up deficit.

When a wind-up deficit arose in the Plan with the January 1, 2003
valuation, VON Canada in consultation with the Plan’s actuaries
determined that VON Canada and the Branches would pay a “surcharge”
on the contributions that they would otherwise have been required to make
in order to match employee contributions. The VON Canada BOD
approved a resolution to allow VON Canada to pay, from January

1, 2003 to December 31, 2005, commuted values to terminating members
at 100% of their entitlements despite the transfer ratio being less than
100%. This VON Canada BOD decision was not disclosed to the
Branches until a formal communiqué from VON Canada was released by
way of a memorandum to the Branches dated February 13, 2004. VON
Canada also amended the Plan to reduce certain benefits in order to
decrease the cost of the Plan.

The actuarial valuation of the Plan as of January 1, 2006 revealed a wind-
up deficit and a solvency deficit. Effective January 1, 2006, contributions
of active plan members, VON Canada and the Branches were further
increased in light of the required special payments.

Upon leaving the Plan in 2006, the Six Separate Branches and Carefor
stopped all contributions to the Plan.

In October 2006, six months after the April 30, 2006 deadline imposed by
VON Canada on the Six Separate Branches to join the One VON
initiative, VON Canada advised the Six Separate Branches for the first
time in writing that as a result of severing ties with VON Canada the Six

13



y)

Separate Branches would be responsible for funding any solvency deficit
associated with their employees or former employees.

As determined in the most recent actuarial valuation for the Plan, prepared
as at January 1, 2007, the Plan was fully funded on a going concern basis.
Determined on a solvency basis, however, the total unfunded liabilities of
the Plan were approximately $20.3 million as at January 1, 2007 and this
figure excludes any assets or liabilities in respect of the Insolvent
Branches. The unfunded liabilities incurred in relation to pension benefits
accrued by current and former members with the Six Separate Branches
represent approximately 9% of this total. Similarly, unfunded liabilities
incurred in relation to pension benefits accrued by the current and former
members with Carefor represent approximately 9% of this total. The
remaining unfunded liabilities as set out in the January 1, 2007 report
(approximately 82% of the total) relate to pension benefits accrued by
current and former members whose unfunded liability now rests with
VON Canada, and excludes any unfunded liabilities related to the
Insolvent Branches under their Partial Wind Ups.

Since the departure of the Six Separate Branches and Carefor, VON
Canada has been contributing only in respect of employees and former
employees of VON Canada and the Branches that joined VON Canada as
part of the “One VON initiative. No contributions have been made in
respect of the other members and former members of the Plan, including
members of the Six Separate Branches and the Affected Employees of the
Insolvent Branches.

Insolvent Branches

As noted above, between 2003 and 2004, VON Canada declared Partial
Wind Ups with respect to the Insolvent Branches. Specifically:

The Waterloo-Wellington-Dufferin Branch (the “WWD Branch”) became
bankrupt and closed effective March 4, 2003. VON Canada voluntarily
declared a partial wind up of the portion of the Plan relating to 181
members and former members previously employed at the WWD Branch.
The original partial wind up report filed with respect to the WWD Branch
disclosed a partial wind up deficit of $1,506,028 and provided for VON
Canada to fund the wind up deficit on a without prejudice basis. No
explanation was provided to the Tribunal as to why this amount differed
from that indicated in the January 1, 2003 report referred to in paragraph 3
(m) above. A revised partial wind up report was subsequently filed which
stated that VON Canada had determined that the WWD Branch was solely
responsible for funding the deficit identified in that partial wind up report
(the “WWD Deficit”). As at March 4, 2006, the WWD Deficit was
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$975,026. To date, no contributions have been made to eliminate the
WWD Deficit.

VON Canada filed a proof of claim against the estate in bankruptcy of the
WWD Branch, and recovered a portion of its claim in respect of the
current service cost contributions payable by WWD Branch. VON
Canada’s claim in respect of the WWD Deficit was recognized as an
unsecured debt by the estate in bankruptcy; however, the estate has not
made any payment with respect of the WWD Deficit.

All Plan members affected by the WWD Branch partial wind up who have
elected to start their pension since October 19, 2005 have received
monthly payments equal to 89% of their pension. No payment of
commuted values or purchase of annuities has occurred.

The Victorian Order of Nurses, Sudbury Branch (the “Sudbury Branch”)
closed effective June 14, 2004 and became bankrupt effective June 23,
2004. VON Canada voluntarily declared a partial wind up of the Plan
relating to 113 members and former members previously employed at the
Sudbury Branch. The partial wind up report filed with respect to the
Sudbury Branch disclosed a partial wind up deficit of $721,376 and stated
that VON Canada had determined that the Sudbury Branch was solely
responsible for funding the deficit identified in that partial wind up report
(the “Sudbury Deficit”). As at June 14, 2005, the Sudbury Deficit was
$699,550. No employer contributions have been made to fund the
Sudbury Deficit.

VON Canada filed a proof of claim against the estate in bankruptcy of the
Sudbury Branch, and recovered a portion of its claim in respect of the
current service cost contributions payable by the Sudbury Branch. VON
Canada’s claim in respect of the Sudbury Deficit was recognized as an
unsecured debt by the estate in bankruptcy; however, the estate has not
made any payment in respect of the Sudbury Deficit.

The Eastern Lake Ontario Branch (the “ELO Branch”) experienced a
major discontinuance of its business in May of 2004, resulting in the
termination of a large number of its employees. VON Canada voluntarily
declared a partial wind up with respect to the 73 affected active members
of the ELO Branch, effective May 21, 2004. On March 31, 2006, the
employment of all remaining active employees at the ELO Branch was
terminated, but the employees were transferred to the Kingston Branch,
and there was no break in service for those members. The ELO Branch
became bankrupt on June 18, 2006. Effective December 6, 2006, a partial
wind up was declared with respect to the 49 inactive former members
previously employed by the ELO Branch who had not been included in the
previously declared partial wind up relating to the ELO Branch. The two
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bb)

wind up reports stated that VON Canada had determined that the ELO
Branch was solely responsible for funding the deficits identified in those
partial wind up reports (the “ELO Deficit”). As at June 18, 2006, the ELO
Deficit was $465,551. No employer contributions have been made to fund
the ELO Deficit.

VON Canada filed a proof of claim against the estate in bankruptcy of the
ELO Branch, and recovered a portion of its claim in respect of the current
service cost contributions payable by the ELO Branch. VON Canada’s
claim in respect of the ELO Deficit was recognized as an unsecured debt
by the estate in bankruptcy; however, the estate has not made any payment
in respect of the ELO Deficit.

The Victorian Order of Nurses, Niagara Branch (the “Niagara Branch”)
experienced a major discontinuance of its business due to a loss of a major
nursing service contract in 2004. VON Canada voluntarily declared a
partial wind up of the Plan effective September 30, 2004 with respect to
60 members of the Plan whose employment at the Niagara Branch had
been terminated. The partial wind up report filed with respect to the
Niagara Branch disclosed a partial wind up deficiency of $816,906 and
stated that VON Canada had determined that the Niagara Branch was
solely responsible for funding the deficit identified in that partial wind up
report (the “Niagara Deficit”). As at September 30, 2006 the Niagara
Deficit was $295,684. No employer contributions have been made to fund
the Niagara Deficit.

Each of the Insolvent Branches is either bankrupt or insolvent. The
Tribunal was advised by the Applicant that the claims by VON Canada
against the trustee in bankruptcy for the WWD Branch, the Sudbury
Branch and the ELO Branch have been stayed until the outcome of these
proceedings have been dealt with by the Tribunal and if necessary, the
courts on appeal.

Carefor entered into an agreement with VON Canada, pursuant to which
the liabilities associated with Carefor’s current and former employees
would be transferred, together with a proportionate share of the Fund’s
assets, to a successor plan to be established by Carefor. Carefor would
then be solely responsible for funding any deficit in the successor plan.
The transfer of assets has not yet occurred.

Each of the Six Separate Branches, the Insolvent Branches and Carefor is,
and was at all times, separately incorporated as a not-for-profit
corporation. Each Branch had its own by-laws.

Following the implementation of the “One VON” initiative, the Six
Separate Branches continued as separately incorporated not-for-profit
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corporations without using the VON name. All of the Six Separate
Branches, with the exception of Health and Home Care Society of British
Columbia, ceased to participate in the Plan as of October 16, 2006. Health
and Home Care Society of British Columbia ceased to participate in the
Plan as of April 19, 2006. As a result, and in accordance with the terms of
the Plan, the employees of the Six Separate Branches are no longer
eligible to actively participate in the Plan, and ceased to accrue service
under the Plan on or before October 16, 2006. Those employees and
former employees whose pension entitlements had vested under the Plan
on or before October 16, 2006 remain entitled to receive either current or
deferred pensions from the Plan. As a result of the employees of the Six
Separate Branches ceasing to accrue service by October 16, 2006, or April
19, 2006 in the case of the Health and Home Care Society of British
Columbia, the Six Separate Branches now have no current service costs
under the Plan.

Analysis

We agree with the parties that this case turns on how the term “employer”, as used
in sections 55 (2) and 75 (1) of the Act and sections 4(2) and 31(1) of the
Regulations (collectively the “Funding Provisions”) should be interpreted. Our
finding as to who is the “employer” within the meaning of the Funding Provisions
will determine which entity(ies) should be required under the Funding Provisions
to fund any funding obligations under the Act, including any deficits attributable
to the Partial Wind Ups of the Insolvent Branches (the “PWU Deficits”).

Three possible interpretations of the term “employer”, as used in the Funding
Provisions, emerge from the submissions made by the various parties:

1) “Employer” could be interpreted to mean “the employer who paid
remuneration to the employees to whom the deficits relate”. This is the
interpretation advanced by VON Canada.

2) “Employer” could be interpreted to mean the one and only “controlling
employer” of the Plan. This is the position put forward by the Six
Separate Branches, and in the first instance, by the Superintendent,
OPSEU and ONA.

3) “Employer” could be interpreted to mean “all participating employers
jointly and severally”, notwithstanding their separate legal status. This
interpretation is the alternative position put forward by the Superintendent,
OPSEU and ONA. The written submission of the Superintendent however
limits such joint and several liability to that of VON Canada and the
Insolvent Branches for the Partial Wind Ups based on the Plan terms.

Both OPSEU and ONA submitted that such joint and several liability was
the responsibility of VON Canada and the participating Insolvent Branch
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in respect of its own employees, and that other Branches had no liability
for employees of either the Insolvent Branches or of any other Branches.

Consideration of the Pension Benefits Act (Ontario)

This case turns on how the term “employer”, as used in the Funding Provisions
should be interpreted. Whichever entity is determined to be the “employer” of the
Affected Members within the meaning of the Funding Provisions should be
required to fund the PWU Deficits under the Act.

In our view, the appropriate approach to resolve the Issues is to first turn to the
provisions of the Act and Regulations. We reproduce the salient provisions
below.

Sections 1, 55 and 75 of the Act provide as follows:

“Definitions
1. (1) Inthis Act,

“employer”, in relation to a member or a former member of a
pension plan, means the person or persons from whom or the
organization from which the member or former member receives
or received remuneration to which the pension plan is related, and
“employed” and “employment” have a corresponding meaning;
(“employeur”, “employé”, “emploi”) ...”

“55(2) An employer required to make contributions under a pension plan,
or a person or entity required to make contributions under a
pension plan on behalf of an employer, shall make the
contributions in accordance with the prescribed requirements for
funding and shall make the contributions in the prescribed manner
and at the prescribed times,
€)) to the pension fund; or
(b) if pension benefits under the pension plan are paid by an

insurance company, to the insurance company that is the
administrator of the pension plan.”

“75(1) Where a pension plan is wound up in whole or in part, the

employer shall pay into the pension fund,

@) an amount equal to the total of all payments that, under this
Act, the regulations and the pension plan, are due or that
have accrued and that have not been paid into the pension
fund; and

(b) an amount equal to the amount by which,
Q) the value of the pension benefits under the pension

plan that would be guaranteed by the Guarantee
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Fund under this Act and the regulations if the
Superintendent declares that the Guarantee Fund
applies to the pension plan,

(i) the value of the pension benefits accrued with
respect to employment in Ontario vested under the
pension plan, and

(iii)  the value of benefits accrued with respect to
employment in Ontario resulting from the
application of subsection 39 (3) (50 per cent rule)
and section 74,

exceed the value of the assets of the pension fund allocated as
prescribed for payment of pension benefits accrued with
respect to employment in Ontario.”

Section 4(2) of the Regulations provides that:

“Subject to subsection (2.1), an employer who is required to make
contributions under a pension plan or, if a person or entity is required
to make contributions under the pension plan on behalf of the
employer, that person or entity and, if applicable, the members of the
pension plan or their representative shall make payments to the
pension fund or to an insurance company, as applicable, that are not
less than the sum of,

(@)

(b)
(©)

(d)

all contributions, including contributions in respect of any
going concern unfunded liability and solvency deficiency
and money withheld by payroll deduction or otherwise
from an employee, that are received from employees as the
employees' contributions to the pension plan;

all contributions required to pay the normal cost;

all special payments determined in accordance with section
5; and

all special payments determined in accordance with
sections 31, 32 and 35 and all payments determined in
accordance with section 31.1.”

Section 31(1) of the Regulations provides that:

“31. (1) The liability to be funded under section 75 of the Act shall be
funded by annual special payments commencing at the effective
date of the wind up and made by the employer to the pension
fund.” (emphasis ours)

We note that the actual calculation of the payments that must be made to fund a
pension plan is governed by sections 4-8, 11 and 12 of the Regulations (with
respect to the funding of ongoing plans) and sections 31, 31.1, 32 and 35 of the
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Regulations (with respect to complete or partial plan wind ups). The quantum of
the required payments is not at issue in this case.

First Interpretation of “employer”

As set out above, the PBA contains a statutory definition of “employer” as the
person or persons from whom or the organization from which the member or
former member receives or received remuneration to which the pension plan is
related..

The proper approach to statutory interpretation as articulated by the Supreme
Court of Canada, and the one which we see fit to employ in this case, is best
summarized in the following passages from Monsanto:

“The established approach to statutory interpretation was recently
reiterated by lacobucci J. in Bell ExpressVu Ltd. Partnership v. Rex,
[2002] 2 S.C.R. 559, 2002 SCC 42 (S.C.C.), at para. 26, citing E. A.
Driedger, Construction of Statutes (2", ed. 1983), at p. 87:"

Today there is only one principle or approach, namely, the words of an
Act are to be read in their entire context and in their grammatical and
ordinary sense harmoniously with the scheme of the Act, the object of the
Act, and the intention of Parliament.”?

The purpose of the Act was well stated in Gencorp Canada Inc. v. Ontario
(Superintendent of Pensions) (1998), 158 D.L.R. (4™) 497 (Ont. C.A.), at
p. 503:

“[T]he Pension Benefits Act is clearly public policy legislation
establishing a carefully calibrated legislative and regulatory scheme
prescribing minimum standards for all pension plans in Ontario. Itis
intended to benefit and protect the interests of members and former
members of pension plans, and ““evinces a special solicitude for employees
affected by plant closures™...

On the one hand, the protection of the rights of vulnerable groups is a
central and long standing function of the courts. The protectionist aim of
the legislation is especially evident in s. 70(6), which seeks to preserve the
equal treatment and benefits between situations of partial wind up and full
wind up. On the other hand, pension standards legislation is a complex
administrative scheme, which seeks to strike a delicate balance between

® Monsanto Canada Inc. v. Ontario (Superintendent of Financial Services) [2004] 3 S.C.R. 152
(“Monsanto”), at para. 19. Also see: Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27.
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the interests of employers and employees, while advancing the public
interest in a thriving private pension system.” * [Emphasis added]

We think that the passages highlighted above best summarize the objects and
scheme of the Act that ought to guide the Tribunal in interpreting the Act.

In determining which entity is the employer under the Act, we note that the Act
contains a clear and unambiguous definition of “employer”. Under this statutory
definition, the only relevant criterion is which person or organization paid
remuneration to the Plan members who were Branch employees (“Branch
Members”). Counsel for the respondents urged us to accept that determining the
identity of the employer for purposes of a pension plan necessarily involves more
that simply determining who paid the salary of the employees—it involves a
determination of which entity was the employer at common law, as well as a
determination of who controlled the participating entities in the plan.

Whether or not it is necessary for us to go beyond the definition of “employer” in
the PBA is debatable. Under the reasoning of the Court of Appeal for Ontario in
St. Marys Paper Inc. (Re)®, referred to hereafter as the “St. Marys case”, it is
sufficient to look merely to the Act without reference to the Plan terms to
determine the status of the person from whom the workers received their wages.®
In that case Justices Arbour and Osbourne stated:

“Thus, it seems to us that the inquiry must be first, whether the members
(or former members) of the plans received remuneration, as they clearly
did here, and second, whether the remuneration was remuneration to
which the pension plan was related.””’

We note that the Applicant also referenced the case of C.U.P.E Locals 1144 &
1590 v. Ontario (Superintendent of Pensions) (1998), 20 C.C.P.B. 312 (F.S.T.),
also referred to as the “Sisters of St. Joseph case”, as standing for the proposition
that the Pension Commission of Ontario (the predecessor of the Tribunal) focused
on the payment of remuneration as the determinative factor in identifying the
employer for PBA purposes:

“In the panel’s view, none of the three Hospitals controlled bank
accounts from which employees’ remuneration was paid, with the
result that none of the Hospitals could be considered employers as
defined in the Act.”®[Emphasis added]

*Monsanto, at para. 13

> St. Marys Paper Inc. (Re), (1994) 19 O.R. (3d) 163 (Ontario Court of Appeal).

® |bid, at page 172.

" Ibid, at page 173

8C.U.P.E Locals 1144 & 1590 v. Ontario (Superintendent of Pensions (1998), 20 C.C.P.B. 312
(F.S.T.) at para. 32.
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Based on the undisputed evidence before us, at no time did VON Canada pay
salaries or other remuneration to individuals employed by the Insolvent Branches
or by the other Branches, including the Six Separate Branches, who were
members of the Plan. Based on representations by counsel for the Six Separate
Branches and OPSEU and the uncontradicted witness evidence of Ms. Kitson, we
conclude that on its face and further at common law, each of the Insolvent
Branches and the remaining individual Branches was an employer in respect of its
own employees under the PBA. Although the Insolvent Branches were not
represented, the parties agreed that each Branch employer was responsible for
paying its employees remuneration within the ordinary meaning of that term. We
also find under the definition of “pensionable earnings” in section 1 of the current
Plan terms, that such remuneration was remuneration to which the Plan is related.

This is the analysis mandated by the PBA and, in particular, the statutory
definition of “employer”. Applying the analysis used in the Sisters of St. Joseph
case to the present case, the Branches paid remuneration to their own employees
and therefore are their “employers” within the meaning of the PBA. Conversely,
VON Canada did not pay remuneration to the Branch Members with the result
that VON Canada cannot be considered the “employer” of the Branch Members,
as defined in the Act.

Therefore, the application of these two tests is sufficient in our view to make a
finding that VON Canada was not an “employer” in respect of Branch employees,
including Affected Employees of the Insolvent Branches.

Second Interpretation of ““employer”

Although our finding in this regard is determinative of the issue, in response to
submissions by counsel, we also considered the definition of “employer” at
common law, and the various additional factors which have been considered in
relevant case law® as indicia of an employer-employee relationship. We have set
out below those factors which support our conclusion that each individual Branch
and VON Canada in respect of its own employees was an “employer” within the
meaning of section 1 of the PBA.

€)) Control (meaning the right to give orders and instructions to the
employees regarding the manner in which to carry out their work):
On the evidence before the Tribunal, we find that the terms of
employment of Branch Members were governed by employment
contracts between the members and their Branch and by collective
agreements between the Branch and the local unions. Based on the
evidence of Ron Mills we find that VON Canada was never a
signatory to those individual or collective agreements, although

9671122 Ontario Ltd. v. Sagaz Industries Canada Inc., [2001] 2 S.C.R. 983 at paras. 36-48.
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(b)

(©)

they did provide support, if requested, during negotiations. We do
acknowledge that the face page of the 2001 Collective Agreement
for members of the Practical Nurses Federation of Ontario
employed by the Sudbury Branch identifies “Victorian Order of
Nurses” as the employer. However the signature page shows
“VON Sudbury Branch” as the employer and the Sudbury Branch
is also the signatory on the Letters of Understanding attached to
the Agreement. This evidence, similar to that of other sample
collective agreements put before us further supports our finding
that VON Canada was not the employer or party to the collective
agreements before us in evidence.

Further, each Branch developed its own human resources policies.
The officers and employees of each Branch reported ultimately to
the Executive Director of that Branch. The Executive Director of
the Branch reported to, and could only be removed by, the Board
of Directors of that Branch. Ultimately, the only control that VON
Canada could exercise over the Branches was to withdraw from
them the right to operate under the “VVON” name. This
relationship was akin to a licensing agreement, but bore no
resemblance to a relationship in which VON Canada could be
deemed to be the employer of the Branch’s employees.

Ownership of Tools: Each Branch maintained its own computer
systems, owned or leased its own buildings and other assets, as
well as the equipment used by its employees (with the exception of
a few computers that in or about 2004 VON Canada acquired and
distributed to the Branches).

Chance of Profit / Risk of Loss: The issue of profits does not arise
in this case, since VON Canada and the Branches were all not-for-
profit corporations that, by definition, were not permitted to retain
or distribute profits. However, we find that each Branch received
revenues directly from government funding agencies, private
contracts and/or donations and used those revenues to fund its
activities. Each Branch administered its own payroll. Each
Branch developed its own business plans and budgets, made its
own decisions as to what services it would offer, and decided
independently whether and to what extent to allocate part of its
budget to employee training. The financial relationship between
VON Canada and the Branches was arm’s length, as demonstrated
by the fact that loans extended by VON Canada to the Branches
were subject to interest, that services provided by VON Canada to
the Branches were paid for through Branch membership fees, and
the fact that VON Canada was not responsible to pay the debts of
the Insolvent Branches when they went bankrupt.
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Based upon the above, it is clear to us that VON Canada was not the employer of
Branch employees under the PBA or at common law, and specifically not the
employer of the Affected Employees or Branch Members. It should also be noted
that if the Branches were also not the employers of the Branch Members for the
purposes of the Plan, then there would be no basis upon which the Branch
Members could contribute to, and accrue service under, the Plan. Since they did
not work for VON Canada, they will have accrued no service under the Plan,
unless they worked for some other participating employer, namely one of the
Branches.

We also have taken into account the following agreed facts as further indicia of
each Branch being the employer of its own Branch employees:

(d) As at October 15, 2006, each of the Six Separate Branches was
party to its own collective agreement with any unions representing
the employees that worked in that Branch. VON Canada was not
named as a party to those collective agreements. We are not
provided with copies of all of the relevant agreements, but note
that the collective agreement in effect for OPSEU members as at
the partial wind-up of the WWD Branch names OPSEU Local 253
and Victorian Order of Nurses Waterloo-Wellington-Dufferin
Branch. The collective agreement in effect for OPSEU members as
at the partial wind-up of the Niagara Branch names OPSEU Local
267 and the Victorian Order of Nurses Niagara Branch.

(e) Each VON Branch made its own decisions as to what services it
would offer. Information about the services offered by each VON
Branch was communicated to VON Canada for the purposes of
maintaining liability insurance. VON Canada was the sole
policyholder for the liability insurance, with VON Canada and
each of the Branches included as insured parties.

U] Each VON Branch developed its own human resources policies.
These were often modeled after VON Canada’s human resources
standards, but were not always identical.

(9) Most Branches participated in a national group benefits plan
administered by VON Canada, but some Branches chose to operate
their own group benefits plans for the employees who worked in
that Branch. We do not find the offer of a national group benefits
plan determinative of any “control” by VON Canada of Branch
employees or evidence of an employment relationship with VON
Canada.
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(h)

(i)

@)

Each VON Branch paid regular “branch management fees” to
VON Canada in return for which it received certain pooled
services from VON Canada. For example, VON Canada provided
advice to the VON Branches with respect to labour relations
issues. In cases where VON Canada was specifically asked to do
so, VON Canada also negotiated collective agreements on behalf
of individual Branches. In some circumstances where some
Branches could not themselves provide certain services, VON
Canada agreed to provide the services. We do not find this serves
as indicia of an employer relationship.

VON Canada at times asserted the exclusive right to determine
who could use the “VVON” name. As a result, VON Canada could
determine which Branches were able to operate as “VON”
Branches. Through the “One VON” initiative, VON Canada
withdrew the right to use the “VON” name from all of the
Branches that did not transfer their employees and operations to
VON Canada. In this context, VON Canada performed regular
audits of the Branches to ensure that the quality of service offered
by the Branches met VON Canada’s standards.

The Branches had their own by-laws and Board of Directors. We
reject the submission of counsel for the Six Separate Branches that
the ability of VON Canada to review the by-laws was evidence of
“control” by VON Canada over the Branches that constituted
employer status. We agree with that same counsel that the by-laws
had no status as a contract between VON Canada and the Branch.
Further, the Six Separate Branches’ own witness, Ms. Kitson,
alluded to at least one instance of having deliberately flouted
national policy, which came to the attention of VON Canada,
without consequence. Neither she nor the Branch Directors were
removed from office. In fact no evidence was put before use to
prove that VON Canada ever unilaterally dissolved any Branch, as
the “controlling” entity. Consequently we give the by-laws no
weight in assessing employer status.

We also wish to address certain additional arguments advanced by counsel for the
Respondents with respect to the issue of which entities employed Plan members.

First, we reject the argument that VON Canada acted as the employer of the
Insolvent Branches when it declared the Partial Wind Ups. We accept that while
it was clear to VON Canada that the Branches were insolvent and that the
Superintendent could order a partial wind up; there was no one working at the
Branches who could or would be likely to declare the partial wind ups; a partial
wind up would be in the best interests of the members; and VON Canada was
under the mistaken impression that declaring the Partial Wind Ups was part of its
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role as Plan administrator and its right under the Plan provisions to amend the
Plan. Based on the evidence before us we find that it acted as the Plan
administrator based on the Plan provisions that provided that it was the only entity
to authorize such a plan amendment.

Secondly, under the terms of the current Plan, section 17.1, the Administrator has
the sole right to amend the Plan. The “Administrator” is defined to be VON
Canada which for purposes of Plan amendment acted through its BOD. Itis a
reasonable interpretation to conclude that participation by the Branches in the
Plan included consent to the Plan terms, including delegation of the right of
amendment. Such participation and delegation would not have prohibited the
Branches from exercising their right to declare a partial wind up or discontinue
Plan participation and set up a successor plan (as did Carefor upon withdrawal
from VON Canada), since those rights would prevail under the Act. The right of
Plan amendment exercised by VON Canada did not otherwise in our view make it
an employer for purposes of the Act and Funding Provisions.

In any event, none of the parties alleged that the Partial Wind Ups hadn’t been
properly declared, which would be the real result of any successful argument that
VON Canada had improperly declared the Partial Wind Ups as Plan
Administrator. There was no evidence before us that such amendments were
declared without proper authority or unlawful. If the respondents were concerned
that VON Canada declared the Partial Wind Ups without proper authority under
the Plan and the PBA, they could have contested that declaration before the
Superintendent. It is telling that they did not do so.

Thirdly, we reject the notion that as the sole signatory under the Trust Agreement,
that somehow this fact made VON Canada the only employer under the Plan.
There is a requirement under the Act that a registered pension plan have a
document that “creates and supports the pension fund”*° is not determinative in
our view of employer status in respect of the Affected Members.

Lastly, the fact that Branch Members were allowed to participate in group
insurance policies for which they or their Branch paid does not mean that VON
Canada paid them “remuneration”.

VON Canada submits that the fact that it never paid remuneration to Branch
Members is entirely determinative of the issue before this Tribunal. Since the
Insolvent Branches alone paid remuneration to the Affected Employees, only they
are required to fund the PWU Deficits. By the same reasoning, each Branch is
responsible for funding its own deficits. Under the first test and at common law,
we find that VON Canada is not the employer of the Affected Employees.

19 pension Benefits Act, Ontario. S. 9(2)(c).
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The PBA contains a clear and unambiguous definition of “employer”. Under this
statutory definition, the only relevant criterion is which person or organization
paid remuneration to the Branch Members to which the pension plan is related.
Only the Branch at which a given employee worked paid remuneration to such
employee. VON Canada never did so. While the St. Marys and Sisters of St.
Joseph cases and our findings of fact might be considered on its face
determinative of the issue, the Six Separate Branches contended that the PBA
only recognizes two types of plans: a Single Employer Pension Plan (SEPP) and a
multi-employer pension plan (MEPP), the latter as defined in the Act as:

““a pension plan established and maintained for employees of two or more
employers who contribute or on whose behalf contributions are made to a
pension fund by reason of agreement, statute or municipal by-law to
provide a pension benefits that is determined by service with one or more
of the employers, but does not include a pension plan where all the
employers are affiliates within the meaning of the Business Corporations
Act”.

Under a SEPP, the Six Separate Branches contended that there is only one
“employer”, namely the “controlling employer” who bears the liability under the
Funding Provisions to fund any obligations under the Act, including the PWU
Deficits.

All parties, including VON Canada agreed that it was the administrator for
purposes of the PBA. Clause 8(1)(a) of the PBA states that the administrator of a
non-MEPP plan can be “the employer or, if there is more than one employer, one
or more of the employers”, so there is no compliance issue with VON Canada
being the plan administrator. As noted previously, all parties agreed that the Plan
had not been administered as a MEPP. It was conceded that the Plan operated
with multiple participating Branch employers as well as VON Canada as an
employer.

The Tribunal was not asked to consider, in fact the parties vigorously argued
against such consideration, whether or not the Plan was in fact a MEPP. To make
such a finding of course would leave members outside of the protection of the
PBGF, to which VON Canada had remitted contributions for many years. The
Superintendent correctly points out that section 86(1) of the PBA provides that
where money is paid out of the PBGF as a result of the wind up of a pension plan,
the Superintendent has a lien and a charge on the assets of “the employer or
employers who provided the pension plan [emphasis added].” The Applicant
argued that the use of the word “employers” in this section is conclusive evidence
that the intention of the Legislature was that there could be non-MEPPs with more
than one participating employer for the purposes of the PBA. This argument
negates the argument of the Six Separate Branches that such plans are not
permitted by the PBA.
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The hearing panel was not presented with any evidence that contributions to the
Plan were made by reason of statute or municipal by-law. Ultimately the Tribunal
concluded that it had insufficient evidence before it to make a finding that the
Plan was a MEPP assessing whether or not contributions were being “made by
reason of an agreement”.

The Tribunal was asked to consider the Funding Provisions of the PBA, as if the
Plan were not a MEPP, but a SEPP. The Superintendent recognized in its
submissions that there “is some indication in the PBA that a plan can have more
than one employer without being a MEPP”’. We agree. In fact as a practical
matter, the phrase “Single Employer Pension Plan” is somewhat misleading since
in practice it could easily include, for example, a single employer plan sponsor
that has additional participating affiliated employers in the plan, but that fact
alone does not qualify it as a MEPP.

No definition of a “Single Employer Pension Plan” exists under the PBA. Much
was made by counsel for the respondents as to the use of the phrase “an
employer” and “the employer” in sections 55(2) and 75 of the PBA, with the
corresponding suggestion by the respondents that there could under the second
possible interpretation of employer under the Act, namely a single “controlling”
employer liable under the Funding Provisions for any solvency deficiency on
partial wind up in a SEPP with multiple participating employers. This argument
is the basis for the second interpretation of “employer” put before us for
consideration.

This approach would require us to read in the word “controlling” in front of
“employer” wherever it appears in the Act and to simultaneously read out the
statutory definition of “employer”, which clearly and unambiguously defines
“employer” as the person or organization that pays remuneration to an employee.
As noted earlier, it is a fundamental principle of statutory interpretation that
provisions in a statute cannot be “read out” or simply ignored.™*

Indeed, the word “controlling” does not appear a single time in the entire PBA.
The word *“control” appears only three times: once in respect to information that
is in the “control” of the plan administrator; once in respect of a person who is
given “control” over money by the Superintendent; and finally in a provision that
states that a person shall not be deemed to have been given notice of a document
where they did not in fact receive it, due to circumstances beyond their
“control”*?. Neither word appears a single time in the Regulations. Most
importantly, neither word appears in the Funding Provisions. It seems
unreasonable for us to interpret the Act in a manner which is contrary to its plain
meaning and would cause in imbalance among the interests of participating
employers in a SEPP.

11 Stephane Beaulac, Handbook on Statutory Interpretation: General Methodology, Canadian Charter and
International Law (Markham, Ontario: LexisNexis, 2008) at 104.
12 pension Benefits Act, R.S.0. 1990, c. P.8, sections 24 (7), 99 and 112(2).

28



The Six Separate Branches relies for this alternative second interpretation of
employer as the “controlling employer” on the cases of (i) Dustbane Enterprises
Limited v. Ontario (Superintendent of Financial Services) (“Dustbane”), and (ii)
the Police Assn. of Nova Scotia Pension Plan (Trustees of ) v. Amherst (Town)
(“Amherst™) = for the proposition that a determination of who controlled the
participating entities and the Plan itself determines the “employer” under a SEPP
for funding purposes.

We do not agree with this proposition. As discussed above, we find that the
Insolvent Branches were the “employers” under the PBA in respect of their own
employees who were the subject of the Partial Wind Ups and the Superintendent’s
Notice of Proposal.

Dustbane can be distinguished on a number of fronts factually. Most notably,
only Dustbane not the Distributors was found to be an employer under the Plan
and the Pension Commission of Ontario found that the Plan was not a MEPP. By
the same token, the Dustbane decision is entirely consistent with the statutory
definition of “employer”, because it was found that Dustbane had paid
remuneration to the employees of the Distributors.

Unlike Dustbane, VON Canada is not arguing that this Plan is a MEPP to avoid
having to make special payments to fully fund the Plan, or to reduce accrued
pension benefits, even though it previously administered the Plan as a SEPP. To
the contrary, VON Canada has consistently asserted that the Plan is a SEPP, as it
has always been administered. Unlike Dustbane, we find that VON Canada did
not withhold Plan information or documentation from the Branches, instead the
evidence suggests that Branches did not specifically request full Plan
documentation. Information was disseminated largely by way of memorandums to
Branch Executives, by the annual meeting and representation, by some Branches
on the VON Canada Board of Directors.

Further, unlike the Distributors in Dustbane, there is no evidence before us that
the Branches, once deficits arose, were unaware that they had funding obligations.
In fact they remitted contributions first in the form of the surcharge of 14% of
employer contributions on February 7, 2004, to take effect as of July 1, 2004.

The surcharge was paid by the Branches and VON Canada from July 1, 2004 to
December 31, 2005. The actuarial valuation of the Plan as of January 1, 2006
revealed a wind-up deficit and a solvency deficit. Effective January 1, 2006,
contributions of active plan members, VON Canada and the Branches were
further increased in light of the required special payments.

13 pustbane Enterprises Limited v. Ontario (Superintendent of Financial Services) (2001), 27 C.C.P.B. 1 (FST), aff’d [2002] O.J. 2943 (Div. Ct.) (“Dustbane”)
C.U.P.E,, Locals 1144 & 1590 v. Ontario (Superintendent of Financial Services) (1999), 20 C.C.P.B. 312 (PCO) (“Sisters of St. Jospeph™)

Police Assn. of Nova Scotia Pension Plan (Trustees of) v. Amherst (Town), (2008) NSCA 74, 2008 Carswell 431NS 431 (WL), leave to appeal to SCC denied [2008]
S.C.C.A. No. 442 (“Amherst”)
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We agree with the following statement from the dissenting judgment in
Dustbane:

“The Act is remedial intended to ensure that pension benefits which are
promised are paid. The purposes of the Act do not; however, prefer
payment by one employer rather than the other.*”

The Six Separate Branches submit that VON Canada has, at all times, exercised
total control over both the Plan and the Branches. Based on our findings of fact
above we find that VON Canada has not exercised control over the Branches to
the extent that it would be an “employer” for PBA purposes in respect of Branch
employees. We do find that it did exercise control over the Plan, both as plan
sponsor and administrator however this is not, in our view, determinative as to
which entity may be an employer under the PBA with related liability for funding
obligations under the Funding Provisions.

In its submissions, VON Canada cites the reasoning of the Nova Scotia Court of
Appeal in the Amherst decision as applicable to the present case. VON Canada
submits that the Amherst case supports the proposition that excluding
participating employers (the towns in that instance), from involvement in
administration and key decisions with respect to the pension plan (i.e.
amendments) did not affect the participating employers’ statutory funding
obligations. We agree.

The Amherst decision was decided under Nova Scotia pension legislation, which
contains different statutory provisions regarding an employer’s obligation to fund
a solvency deficit, and while not binding on this Tribunal is persuasive. The term
“Employer” under Nova Scotia pension legislation (the central issue in the
Amherst case) was defined as “the employer required to make contributions under
the pension plan”. However, Six Separate Branches argues that the definition of
“employer” under the PBA for purposes of a SEPP, as considered in Dustbane, is
broader and involves an overall assessment of who is the controlling employer in
respect of the plan, of which remuneration is only one consideration.

In the Amherst case, the issue before the Court was whether the participating
towns were required to make contributions under the pension plan. The Court
found that the towns, through signing certain collective agreements requiring
them to contribute to the plan, had committed to make payments and were,
therefore, “employers” within the meaning of the Nova Scotia legislation. The
Court went on to find that the lack of involvement by the towns in the
administration and amendment of the pension plan did not overcome the fact that

! Dissent of K. Bush, paragraph 60.
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the towns were obliged to contribute to the plan and, therefore, were “employers”
within the meaning of the legislation.™

While dealing with a different legislative definition of “employer” in the Amherst
case, the Superintendent and the Court still considered the involvement, or lack
thereof, of the towns in the administration of the pension plan when determining
whether they met that definition.

It should also be noted that in the Amherst case, the towns had certain express
rights to appoint representatives to the pension committee and trustees, yet failed
to do so. This is very different than the case at hand where there is evidence that
at least some of the Branches did participate in the Plan’s Pension & Benefits
Committee, all Branches had full documentation available to them on request and
could withdraw from participation in the Plan by withdrawing from the VON
organization and setting up their own plan as was the case for Carefor.

As a corollary to the second interpretation of a “controlling” employer, the Six
Separate Branches argued that as the PBA only imposes liability for solvency and
wind up deficits on the single employer of a SEPP, that single employer must
contractually allocate its statutory funding obligation to other entities participating
in the plan by way of the plan text or participation agreements. Six Separate
Branches argued that VON Canada did not provide for any allocation of its
statutory funding obligations under the PBA to the Branches by means of
participation agreements. Instead, it amended the Plan effective January 1, 1992
and January 1, 1998 to provide in Section 5.3 a formula to share its funding
obligation in respect of any unfunded liability or solvency deficiency. That
formula, argued the Six Separate Branches, did not explicitly provide for the
Branches to pay wind up deficits, but limited the Branches’ obligation to pay
current service costs.

While such an argument may, if true, permit a Branch to claim against VON
Canada under the terms of the Plan or contractually for reimbursement or
payment of funding deficits on wind-up, it is not an answer under the Act as to
who the employer is for funding purposes. In this regard we do not need to rely
on the Plan provisions to make a finding of funding liability in respect of the
Partial Wind Ups as solely against the Insolvent Branches.

While the St. Marys case can be distinguished from the present circumstances in
that in St. Marys, the applicant was a trustee in bankruptcy disputing its employer
status under the legislation, and the court in that instance did not consider similar
facts of multiple participating employers under a single employer pension plan,
the court did recognize that the Act and Regulations

“impose an obligation on an ““employer’ to ensure that a pension plan is
adequately funded, both on an ongoing basis and on a wind up of the plan.

> Amherst, paras. 27 and 88, and at paras. 66-79.
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This obligation exists quite apart from the particular funding requirements
set out in the pension plan itself. This obligation is central to the
regulatory scheme established by the PBA. The Act requires that its
minimum funding standards be met. It does not allow for special deals
which dilute or might eliminate these minimum funding requirements.
....The employer’s obligations include the obligation to make special
payments attributable to the unfunded liabilities of the plan. An employer
cannot choose which of its funding obligations in respect of an ongoing
pension plan it will honour.”*®

For purposes of the PBA, we also find under the second argument for the
Applicant.

Third interpretation of “employer”

The third argument is that “Employer” under the Act could be interpreted to mean
“all participating employers jointly and severally”, notwithstanding their separate
legal status. This is the alternative position put forward by the Superintendent,
OPSEU and ONA. The written submission of the Superintendent limits such joint
and several liability to that of VON Canada and the Insolvent Branches for the
Partial Wind Ups based on the Plan terms. Both OPSEU and ONA agreed that
such joint and several liability was the responsibility only of VON Canada and the
participating Branch in respect of its own employees, not the other Branches.

The Superintendent argues that if the Act contemplates a non-MEPP with more
than one employer, and a partial wind up in insolvent circumstances with respect
to one of those employers, then the funding obligation on partial windup is the
obligation of the plan as a whole, and not only or necessarily the employer having
the closest connection to the circumstances that caused the partial wind up. The
rationale in the context of this argument is “spread the pain funding”, to permit
plan members to be able to count on the security of another participating
organization. For this counsel relies on the provisions of sections 74 of the Act
and s. 31 of the Regulations, which for convenience we repeat:

“75(1) Where a pension plan is wound up in whole or in part, the employer
shall pay into the pension fund,
@) an amount equal to the total of all payments that, under this
Act, the regulations and the pension plan, are due or that
have accrued and that have not been paid into the pension
fund; and
(b) an amount equal to the amount by which,
Q) the value of the pension benefits under the pension
plan that would be guaranteed by the Guarantee
Fund under this Act and the regulations if the

'8 1hid., section 4, paragraph 1.
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Superintendent declares that the Guarantee Fund
applies to the pension plan,

(i) the value of the pension benefits accrued with
respect to employment in Ontario vested under the
pension plan, and

(iii)  the value of benefits accrued with respect to
employment in Ontario resulting from the
application of subsection 39 (3) (50 per cent rule)
and section 74, exceed the value of the assets of the
pension fund allocated as prescribed for payment of
pension benefits accrued with respect to
employment in Ontario.” (emphasis ours)

Section 31 of the Regulations reads:

“31. (1) The liability to be funded under section 75 of the Act shall be
funded by annual special payments commencing at the effective
date of the wind up and made by the employer to the pension
fund.” (emphasis ours)

These provisions refer to “the employer” whether the Plan is a MEPP or SEPP.
The Superintendent argues that under the provision of the Legislation Act, 2006,
in section 67, “Words in the singular include the plural and words in the plural
include the singular”, as support for the view that in the case of a plan with
multiple participating employers, that the funding obligations on wind up are of
the plan as a whole, with joint and several liability, and that the phrase “the
employer shall pay” could be interpreted as “the employers shall pay”.

We disagree with this interpretation. Had that been the case the legislature could
have chosen consistently to only use “employer” throughout the Act, when it did
not do so. In interpreting the Act, we rely on the principle noted above that,’the
words of an Act are to be read in their entire context and in their grammatical
and ordinary sense”. It is our view that the usage of “the employer” in section 75
is consistent with the definition of an employer that pays remuneration to the
member affected by the Partial Wind Ups for whom a pension benefit has
accrued, and not an employer with no such employment relationship with the
member.

As noted previously, the Superintendent points out that section 86(1) of the PBA
provides that where money is paid out of the PBGF as a result of the wind up of a
pension plan, the Superintendent has a lien and a charge on the assets of “the
employer or employers who provided the pension plan.” [emphasis added] The
Superintendent’s argument, if accepted, would mean in this case that if a PBGF
payment is made in respect of the PWU Deficit, the Superintendent would have a

7 | egislation Act, 2006, S. O. 2006, Schedule F.
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lien over not only VON Canada’s assets but over the assets of all of the Branches
as well. No cases were put before the Tribunal to support the Respondents’
interpretation of the Act in this regard. In fact the claim is only as against VON
Canada.

This third interpretation requires one to ignore the statutory definition of
“employer.” The Superintendent argued that the use of the word “employers” in
this section is conclusive evidence that the intention of the Legislature was that
there could be non-MEPPs with more than one participating employer for the
purposes of the PBA. If, as the Superintendent argues, this provision should be
interpreted such that funding on a partial wind up need “not be done by the
employer having the closest connection to the partial wind up”, then we would not
be able to “cherry-pick” among which participating employers would have
liability, which is the position put forth by the Superintendent and Respondents
ONA and OPSEU. We think that reading the PBA so as to give the
Superintendent the ability to “cherry pick” among participating employers under
a SEPP as to which is responsible for funding the Plan on a partial wind up is an
unreasonable and unsupportable interpretation of the legislation. If the
legislature had wanted to attach liability to all of the participating employers in a
pension plan, whether or not they had any connection to the affected plan
members under a wind up, it could have done so explicitly, but did not.

As previously noted, this Tribunal has already decided that it lacked sufficient
evidence before it to make a determination as to whether or not the Plan was a
MEPP and whether or not the PBGF applies to the Plan. If it isa MEPP, we are
of the view that it would be unreasonable to conclude that the Legislature
intended there to be more than one employer for some purposes (e.g. PBGF
payments), but not for other purposes (e.g. funding) in respect of the same
members and events without expressly saying so. If that was the intention, as
noted above, we would find both VON Canada and all of the participating
Branches would bear joint-and several liability without preference for payment by
one over the other.

We do not, however, agree with the Superintendent that s. 86(1) of the PBA
would give the Superintendent a lien over the assets of all participating employers
where a payment has been made out of the PBGF. Since the section applies to
both partial and full wind ups, the reference to “the employer or employers”,
when read together with the statutory definition of “employer”, must be read to
mean that the lien applies only to the employer or employer who paid
remuneration to the members affected by the full or partial wind up. As noted
above, given the very different fact situation and issues before the court in St.
Marys and this case, we do not find St. Marys to stand for the proposition of joint
and several liability: the court in that case simply did not have a similar fact
situation nor did it address its mind to the issue of joint and several liability under
a SEPP.

34



Lastly we turn our attention to the current Plan provisions stated above, which by
agreement of all the parties were not explicit with respect to funding obligations
on plan wind up. We note however that the funding provisions in Section 5.3 of
the 2002 Plan document make all such contributions “Subject to the requirements
of the Pension Benefits Act and the Income Tax Act”.

The Plan documents do not prevail over the Act in respect of the Funding
Provisions, as parties cannot contract out of their legal obligations under public
policy statures. As a result, even if VON Canada and the Branches had all agreed
that the Branches would not have to fund deficits associated with their own
employees, that agreement in our view would have no legal effect on the statutory
requirement under the Act. We adopt the approach of the Ontario Court of
Appeal in the Gencorp case referenced in Monsanto as noted above which stated
that pension standards legislation seeks to strike a delicate balance between the
interests of employers and employees”. *® To provide that balance, employers
should not be subject to a “tonteen” approach which leaves the last employer in a
SEPP standing holding the bag for all funding obligations.

Finally, we reject the Superintendent’s suggestion that VON Canada as drafter of
the Plan documents should be liable as a participating employer for the wind up
deficits of the Insolvent Branches by application of the doctrine of contra
proferentum. VON Canada is not seeking to solely rely on the Plan provisions to
restrict any potential liability for solvency deficits or unfunded liabilities under
the Partial Wind Ups.

We have concluded that this is not a case where we ought to apply the doctrine of
contra proferentum. As noted by the court in Milner, supra. we only ought to
have resort to contra proferentum if all other rules of construction first fail to
ascertain the meaning of the document. In this case, the Plan provisions are not
determinative as to who will fund the wind up deficits: the Act provides a
complete answer.

6. Decision and Order

For all of these reasons, the Tribunal finds that VON Canada is not an “employer”
under the Act for the purpose of funding obligations related to Branch employees.
We therefore order that:

'8 Monsanto at para 14.
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a) VON Canada is not responsible for funding any statutory funding
obligations under the Act with respect to the Partial Wind Ups of the
Insolvent Branches; and

b) The Superintendent shall proceed with the review of the filed Partial Wind
Up Reports relating to the Insolvent Branches as quickly as possible.

C) The Superintendent is directed to make a finding as to the application of
the PBGF to the Partial Wind Ups and the related pension benefits of the
Affected Employees.

We have not been asked to make an order as to costs in the matter. However, we remain
seized of this matter in respect of any written submissions made for costs within 30 days
of the date of this decision.

Dated at the City of Toronto this 3rd day of July, 2009.

“Florence Holden”
Florence A. Holden
Vice Chair of the Tribunal and Chair of the Panel

“Paul W. Litner”
Paul W. Litner
Member of the Tribunal and of the Panel

“David A. Short”
David A. Short
Member of the Tribunal and of the Panel
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